
1 

 

Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Smti. Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

   Friday, the 12th day of April, 2019 

 

 

   TITLE APPEAL No. 17/17 

 

                    
From the Judgment & Decree dated 01/06/2017 passed by Learned Munsiff 

No.1, Nalbari in Title Suit No.113/2012. 

 
 

Sri Dharanidhar Das 
  

------Appellant/Defendant 
 

- VS  - 
 
 

Ambika Das    
 
              -------Respondent/Plaintiff 

 
 
 
This appeal having been heard on  03/04/2019  in presence of :-  
 

Advocate for the Appellants :- Mr. Naba Kr. Dutta  

 

Advocate for the Respondents :-  Mr. Hiteshwar Lahkar 
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         J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 

  
 
1. The judgment and decree dated 01.06.2017 passed by the Ld. Munsiff 

No.1, Nalbari i/c with T.S. No.113/12, are the subject matter under challenge 

in this present Civil first appeal.  

 
2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.113/12 in which the case was decreed on contest with cost vide the 

Judgment and Decree dated 01/06/2017 passed by the Ld. Munsiff No.1, 

Nalbari, the defendant as appellant has preferred the instant appeal on the 

following grounds:- 

 

G  R  O  U  N  D  S 

 

A) That Ld. Court  below through her judgment did not discuss the entire 

pleadings of the defendant in proper angle of law.  

B)  That Judgment of court below suffers from non read mis read and 

proper appreciation of evidence.  

C) That the witnesses of defendant's fully corroborated the story of the 

defendant. But Ld. Court below did not discuss the evidence.  

D) That the defendant exhibited the sale deed by the strength of which 

Satya Nath Das purchased the suit land which creates a reasonable 

preponderance of probability of the pleaded facts of the defendant. But court 

below did not discuss the facts and circumstances at the time of appreciation 

of the evidence.  

E) That the witness of the plaintiff are Padumi Das, Nripen Das and 

Ambika Das all these are interested witness. Padumi Das is the daughter of the 

plaintiff and Nripen Das is the son-in-law of Ambika Das and husband of 

Padumi Das. But defendant examined two village man, one Dwijen Deka and 

Prabindra Das. They corroborate the pleadings of the defendant.  

F) That the court below did not take pleading into the discussion the 
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pleading of the defendant to arrive into opinion as to whether the pleading of 

the defendant has its evidentiary  value or not. 

 

3. On the above grounds the defendant/appellant has prayed for setting 

aside the impugned Judgment and Decree. After admitting the appeal the 

record of T.S. No.113/12 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for part performance of the contract under Specific Relief Act.  

 

5. The plaintiff's case interalia is that the plaintiff's husband Satya Nath 

Das purchased the suit land on 10/05/1984 from the original pattadar. The suit 

land was mutated in his name and he was enjoying possession over the suit 

land. Satya Nath Das expired in the year 2006 and at the time of his death  

due to urgent need of money, he had mortgaged the suit  land to the elder 

brother of the defendant for Rs. 10,000/-.  In the year 2007, the mortgaged 

money was paid and the plaintiff recovered the mortgaged land. Since then, 

the plaintiff has been enjoying possession over the suit land. The defendant 

does not have any right, title and interest over the suit land. However, the 

defendant by taking advantage of the fact that his elder brother Nripen Das 

married the daughter of the plaintiff, Padumi Das and also taking the 

advantage of the plaintiff's loneliness, on 05/03/2011  entered upon the suit 

land and engaged labour  along with 8-10 tractors. The defendant constructed 

a “chali” house and dismantled other bamboo structure standing upon the suit 

land. The plaintiff was compelled to file a case u/s 145/146 of CrPC before the 

Executive Magistrate. However, the Executive Magistrate passed order dated 

29/10/12 in favour of the defendant. After the order of the Executive 

Magistrate, the defendant  again entered into the suit land and caused damage 

amounting Rs. 30,000/- by cutting trees, etc. Hence, this suit.  

 

6. On receiving notice the defendants  appeared before the court and filed 

their written statement. In their written statement the defendants denied the 

entire averments made by the plaintiff in her plaint. The defendant stated in 
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his written statement that the suit land is the purchased land from the 

deceased husband of the plaintiff  Lt. Satya Nath  Das. Lt. Satya Nath  Das, the 

deceased husband of the plaintiff  approached the family of the defendant to 

sell the suit land. The family of the plaintiff is the neighbour and relative of the 

defendant's family and one of the elder brothers of the defendant married the 

niece of the husband of the plaintiff i.e. Satya Nath Das . So, the family of the 

defendant with a plain belief and good faith paid the total amount to Satya 

Nath  Das, the husband of the plaintiff. The husband of the plaintiff handed 

over the registered sale deed by virtue of which he possessed the suit land. 

The process of registration of the sale deed to be executed between the family 

of the defendant and Satya Nath  Das was also done. But when the process 

was going on suddenly Satya Nath Das fell ill and was unable to move to 

perform the rest of the work for executing the sale deed. The family of the 

defendant also gave no pressure in humanitarian ground rather they helped 

the plaintiff's family with money and manpower. All these happenings are well 

known to the plaintiff. Years passed by in this way and Satya Nath Das died 

without executing the sale deed. The defendant's family also helped the 

funeral and post death rituals. During this time, Nripen Das, one of the elder 

brothers of the defendant married the daughter of the plaintiff and since then, 

he has been living in the plaintiff's house. The defendant has six brothers and 

the defendant is the youngest who is looking after the suit land.  The 

defendant planted some trees around the suit land and as the suit land is 

about one furlong away from their residence, a small chali house was erected 

to keep the tools and equipments of cultivation  and to take rest for some 

times after purchasing the land and according to the defendant this chali 

house is still existing on the suit land. The plaintiff having a collusion with said 

Nripen Das has instituted this suit presenting a false and fabricated story. The 

suit land is under the possession of this defendant from the day of purchasing 

the same from Satya Nath Das. The plaintiff  has a son named Bimal Das who 

is major and doing job in Guwahati but depriving him, the plaintiff has got her 

name mutated to grab the suit land. So, her mutation is illegal as per provision 

of law of Hindu Succession. Hence, the defendant has prayed to dismiss the 

suit.  
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7. Upon pleadings of the parties learned trial court has framed the 

following issues: 

 

I  S  S  U  E  S 

 

(i)  Whether there is any cause of action for the suit? 

 

(ii)  Whether the suit is maintainable? 

 

(iii)  Whether the plaintiff has right, title and interest over the suit land ? 

 

(iv)  Whether the plaintiffs are entitled to the judgment and decree as 

prayed for  ? 

 

(v) Whether the plaintiff is entitled to get relief as prayed for ? 

(vi)   To what other relief/ reliefs the parties are entitled to ? 

 

 
8. The plaintiff side had adduced the evidence of 3 (Three) witnesses and 

has exhibited 6 (Six) documents. The defendant side has also adduced the 

evidence of 3 (Three) witnesses but has not exhibited any documents.  

 

  I have heard the Ld. Counsels for both the parties and have gone 

through the materials on records as well as the memorandum of appeal.  

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

 

9. Issue No (i) is relating to the cause of action for the suit. The 

learned trial court has decided this issue in the affirmative and in favour of the 

plaintiff. The cause of action means every fact which, if traversed, it would be 

necessary for the plaintiff to prove in order to support of his right to a 

judgment of the court. In the instant suit the plaintiff has stated that the suit 



6 

 

land was purchased  by her husband from the original pattadar. It is averred 

by the plaintiff that during the life time of her husband, he had mortgaged the 

suit land to the elder brother of the defendant and the said mortgaged money 

was redeemed in the year 2007 and since then the plaintiff has been enjoying 

the possession of the same. But the defendant dispossessed the plaintiff from 

the suit land.  The defendant, on the other hand, has stated that the suit land 

is the purchased land from the plaintiff's husband, Satya Nath Das. But while 

the process of registration was going on between the parties, the husband of 

the plaintiff fell ill and expired without execution of the sale deed. As there is 

assertion of right by the plaintiff and denial of right by the defendant there is 

cause of action for the suit.  

 Accordingly this issue is decided in the affirmative and in favour of the 

plaintiff.  

 

10. Regarding issue no (ii) which relates to the maintainability  of 

the suit, there is no specific pleading that the suit is not maintainable in its 

present form or in the manner in which it should have been filed. The plaintiff 

has claimed for right,  title and interest and for khas possession by evicting the 

defendant from the suit land.  The suit is filed within limitation and proper 

court fee has been paid. I find nothing to hold that the suit is not maintainable 

in its present form. 

 Accordingly this issue is decided in the affirmative and in favour of the 

plaintiff.  

11. Coming up next for discussion the issue No (iii) and (iv)  which are 

contingent upon the question as to,  “Whether the plaintiff has right, title 

and interest over the suit land ?” 

 

              A N D 

 

 “Whether the plaintiffs are entitled to the judgment and decree 

as prayed for  ?” 

 

 In her pleadings as well as her evidence the plaintiff has pleaded that 
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her husband Satya Nath Das had purchased the suit land from the original 

pattadar on 10/05/1984 and he was enjoying the possession of the land since 

then. It is also pleaded by the plaintiff that during the life time of her husband 

he was in urgent need of money because of his illness. At that time he 

mortgaged his land before the elder brother of the defendant for Rs 10,000/-. 

However the said money was paid and the mortgage was redeemed. 

 The defendant, on the other hand, stated that he entered into an oral 

agreement with the husband of the plaintiff and in good faith paid the total 

amount to him. It is pleaded by the defendant that the husband of the plaintiff 

handed over the registered Sale Deed by virtue of which he possessed the suit 

land. It is also pleaded that the process of registration of Sale Deed was also 

done. But while the process was going on, the husband of the plaintiff, Satya 

Nath Das, fell ill and expired without executing the Sale Deed. 

 Now if we go carefully through the contents of the written statement  

we find that though the defendant has stated to have  entered into an oral 

agreement with the plaintiff, there is no mention anywhere about the total 

consideration price fixed for the land and how much money and on which date 

the defendant paid to the plaintiff's husband. The defendant has also stated 

that the process of registration of Sale Deed was going on between him and 

the plaintiff's husband. But we find that the defendant has not mentioned 

specifically as to what was the process of registration like whether they applied 

for sale permission, etc. The defendant failed to exhibit any document in 

connection with that. The defendant has also not exhibited the registered Sale 

Deed by virtue of which the plaintiff's husband possessed the suit land though 

the defendant has stated in his written statement that the same was handed 

over to him by the plaintiff.  

 Coming to the cross-examination  of DW 1 we find him stating that 

Satya Nath Das  enjoyed the possession of the suit land for 15-20 years . It is 

already in the pleadings of the plaintiff that Satya Nath Das  purchased the suit 

land on 10/05/1984 and that he expired in the year 2006. So, this statement of 

DW 1 supports the pleadings of the plaintiff.  

 DW 2 has stated in his cross-examination that the suit land belongs to 

Late Satya Nath Das. DW 2 also stated that during the lifetime of Satya Nath 
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Das his name was mutated. It is stated by DW 2  that earlier the suit land 

belonged to his father-in-law, Bipin Das and he heard that later he sold the suit 

land to Satya Nath  Das. DW 2 has further stated that the suit land was in 

possession of Satya Nath Das since the date of his purchase. DW 2 could 

neither say anything about the transaction of money between the defendant  

and Satya Nath Das nor could he say anything about the agreement for sale. It 

is also revealed from the cross of DW 2 that the house of the defendant is 

about 700 meters away from the suit land. In his cross DW 2 has stated a 

different story that he heard that the suit land was purchased by the 

defendant.  

 DW 3, who is the defendant himself stated in his cross that he does not 

know whether the plaintiff's husband had returned the mortgaged sum to the 

plaintiff or not. DW 3 stated in his cross-examination that he did not construct 

any chali house over the suit land. Whereas in his pleadings the defendant 

took the plea that as the suit land is one furlong away from his house, a small 

chali house was erected to keep the tools and equipments of cultivation and to 

take rest for sometime and that the said chali house is still existing over the 

suit land at present. DW 3 has also stated that their house is 1 KM away from 

the suit land and that he has mistakenly mentioned the distance as one furlong 

in his pleadings. This type of self contradictory statements itself proves that 

the plea taken by the defendant is not believable.  

 Finally coming to the evidence of PW 2, Nripen Das who is the elder 

brother of the defendant we find him stating that Satya Nath Das had 

mortgaged the suit land to him for Rs. 10,000/- in the year 2004 and in the 

year 2007 the said mortgage was redeemed by paying the sum borrowed.  

 After going through the evidence of the PWs and DWs, it appears that 

all the PWs has supported the plea taken by the plaintiff. The defendant while 

cross examining the PWs could not demolish the plea taken by the plaintiff. 

However, while cross examining the DWs the plaintiff could prove that no such 

agreement  ever took place between the defendant and the husband of the 

plaintiff Satya Nath Das  and that the mutation of the name of the plaintiff is in 

the suit patta. The fact that the defendant has dispossessed the plaintiff is 

revealed from the cross of DW 2 and DW 3 wherein they have admitted that 
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some of the tree standing over the suit land were cut by the defendant.  

 The documents exhibited by the plaintiff also clearly shows that her 

name is mutated over the suit patta and that the suit land belongs to the 

plaintiff.  

 From the above discussion, it is clear that the plaintiff has right, title 

and interest over the suit land by way of inheritance and that she is entitled to 

a decree as prayed for.     

  

12. Issue No (v) and (vi) are relating to the reliefs claimed by the 

parties.  In view of the above discussion the plaintiff is entitled to all the 

reliefs as prayed for. However, the defendant is not entitled to any relief.  

 

 

 

O  R  D  E  R 

 

13. In the result, the present first Civil Appeal is bereft of merit and thus, 

the same stands dismissed on contest with cost. 

 The impugned Judgment and Decree dated 01/06/2017 in T.S. No. 

113/2012 passed by the Learned Munsiff No.1, Nalbari is hereby affirmed. 

 Draw up a decree accordingly. 

 Send down the original case record being T.S. No 113/2012 to the court 

of the first instance with a copy of the Judgment forthwith. 

  

  

  Given under my hand and seal of this court on this the 12th day 

of April/2019. 

 

 

          
                 Civil Judge  
           Nalbari 
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Dictated & Corrected by me 

 

 

          Civil Judge  
           Nalbari 


